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FINES, PENALTIES AND INFRINGEMENT NOTICES ENFORCEMENT AMENDMENT 
(TAXATION) BILL 2012 

Rescission of Vote — Motion 
HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [7.36 pm]: I move — 

That the vote passed by this Council on 27 June 2012 on the second reading of the Fines, Penalties and 
Infringement Notices Enforcement Amendment (Taxation) Bill 2012 is hereby rescinded, and 
consequent thereon that the bill be restored to the notice paper. 

Members will recall that on 27 June this year this bill was debated and at the conclusion of the debate I moved 
that the bill be read a second time. On that occasion, upon a division, the vote emerged as 14 ayes and 14 noes; 
therefore, not achieving a majority, the question was negatived. The government asks the house to reconsider its 
position on this bill. By way of explanation as to the significance of the bill, I will go into a little of the 
background. 

In 2007 the Joint Standing Committee on Delegated Legislation of this house concluded, in line with advice 
from the State Solicitor’s Office, that certain enforcement fees imposed by the Fines Enforcement Registry were 
not legally valid, as the revenue obtained from them was greater than cost recovery. Although reaching that 
conclusion, the necessary regulations were not disallowed at the time, as the period of time for disallowance had 
expired. The committee sought an assurance from the department that the situation would be rectified and the 
department agreed to do so, subject to the agreement of the then Attorney General, Hon Jim McGinty. 

Initially it was thought that returning the fees to the 2006 level would rectify the situation, and the department 
sought to have regulations drafted to give effect to this. However, advice from Parliamentary Counsel’s Office 
was that this could not be achieved because if the fees were not legally valid in 2007 and the fees in 2006 were 
based on the same methodology, reversion to the 2006 level also would be invalid. It is important to emphasise 
that the relevant regulations prescribing the fees were not disallowed but also that the over-recovered fees 
continued to be charged, although they have not been increased since 2007. As such, should a case be brought 
against the government in relation to these enforcement fees, the state could be liable for the return of at least 
$7 million per year for the period going back to 2007, and possibly further. 

Clause 39(3) of the Fines, Penalties and Infringement Notices Enforcement Amendment Bill 2012, which is the 
partner of this bill and was debated cognately with it on 27 June, proposes to insert new section 108(8) into the 
act to authorise overcharging by providing a head of power in the act. Clause 40 of the amendment bill proposes 
to insert new section 114 into the principal act to retrospectively validate previous regulations governing 
enforcement fees. The separate taxation bill, which we are dealing with now, was also proposed to clearly 
stipulate that any revenue received over and above cost recovery is to be regarded as a tax. It also makes 
provision for the tax so received to be appropriated to the department’s special purposes account to be used as 
retained revenue. Although the State Solicitor’s current advice is that the taxation bill may not be necessary, as 
proposed section 108(8) provides all the necessary authority, the advice also is that for caution and certainty, this 
bill should be passed. That is because without this bill, we still may not be able to prevent adverse reports and 
disallowance motions in future by the Joint Standing Committee on Delegated Legislation and it may mean that 
the infringement enforcement fees that are contained within the act and are central to part of the stimulus, or 
encouragement, for fine offenders to pay their fees and to pay them on time, may not be able to be increased over 
time and would gradually become irrelevant to the decision as to whether to make an early payment. Critically, 
also, the passage of the bill would avert a challenge to the imposition of infringement enforcement fees and the 
potential for the government having to return, in all, some $46 million that has been accumulated by way of 
these fees since 2007. Accordingly, I invite the house to reconsider its position on this bill and to set aside the 
vote that was made on 27 June and restore this bill to the notice paper and again vote on the bill and pass it. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [7.43 pm]: The opposition will 
oppose the rescission motion. Nothing I have heard from the Attorney General strikes me as being new 
information that was not available to anyone at the time that the house voted. The house made a deliberate 
decision. The government’s majority is not one; it is more than that. Members made a decision on that day to 
vote to oppose the Fines, Penalties and Infringement Notices Enforcement Amendment (Taxation) Bill 2012. 
They made a conscious decision to exercise their vote. All the information that the Attorney General has given 
us now could have been, and indeed some parts of it were, put to members prior to the vote being taken. There 
were members who voted against the bill on that day who had indicated to the government that that is what they 
intended doing. That information could have been put to them then to convince them to cast their vote in another 
way. 
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It is not unknown for this house to rescind votes. In my experience, that has been done when there is general 
agreement that there had been an accident, such as someone had accidentally missed a division. That is not what 
happened here. Members exercised a conscious and a deliberate vote. The Attorney General is saying that 
because he did not like it, and he has perhaps had time to go and speak to them again, he wants the whole house 
to throw out that decision and vote again because perhaps enough of them have changed their minds. I do not 
think that is the way we should be dealing with propositions—that we need to overturn a decision that the house 
has made quite deliberately. It is one thing when someone accidentally misses a division—I jinx myself by 
saying I have never done it, and I hope I never do. But it is another thing to say that we need to rescind the vote 
because someone accidentally missed the division, and we know what their intention was and how they would 
have voted. That is not what happened here. People made a deliberate, conscious decision to exercise their right 
to vote in a particular way, and they rejected the bill, knowing that there were enough of them to reject the bill. 

This is not a government that has a majority of one. I have been in that position and I know what it is like, and I 
know what the pressure is like on the Whip to make sure that everybody turns up. But this was not that situation. 
This was people making a conscious decision as to how they would exercise their vote. This was a conscious 
decision about who was in the chair. All these things happened in full view of people. The house has made 
its decision and no reason has been put by the Attorney General tonight as to why the house needs to overturn 
that. 
HON PHILIP GARDINER (Agricultural) [7.46 pm]: As one of those who crossed the floor last June, I rise to 
give some background explanation. In the speech that I made, I referred to a number of issues that concerned me 
about the view we have of the credibility of the law. I know that this is not all the law; this is only the law when 
there are outstanding fines. But one does not get many opportunities to pick up issues on which we can make a 
key point to try to get change made to improve the way the law operates within our society and in our 
communities. That is the reason why I spoke strongly against the Fines, Penalties and Infringement Notices 
Enforcement Amendment (Taxation) Bill and sought to explain what I felt was damaging the credibility of the 
law in the eyes of those who are not paying fines. I know that people who see it differently will just say that 
people will always try to not pay fines. I think it is deeper than that, and that is what I said during that speech. 
When we think about it, a lot of the penalties are just another form of tax and revenue raising. The penalty is not 
relevant and not realistic and does not need to be applied because it is not real in terms of the dangers involved; 
or the effort is being made to put instrumentation in places where it is simply the case that a person finds they 
have made a mistake and there is no reason for penalising them, yet the measures are not in place for areas where 
there are real dangers and black spots when it comes to speeding, or maybe other things in other places under the 
traffic law. I know that the traffic law is only one part about which I am talking, but it accounts for 69 per cent—
the majority—of outstanding penalties. 

That is what I was concerned about and spoke about, seeking to bring attention to an area in which I believe 
there needs to be change if we are to have respect for the law and accept a punishment that we think can be 
justified. Even as young children, none of us wanted to be punished when it was not justified; we always reacted 
against it. As time goes on, I think one becomes as belligerent as we were when we were young if the 
punishment appears unjust. Since that time, I have had a very useful discussion with the Minister for Police that 
canvassed a number of the issues about which I was concerned when I made the speech. The only way that I was 
able to take a part in bringing attention to this issue was by voting with an opposition that happened to take a 
view on one of the two bills and not the other. By crossing the floor with my colleague Hon Max Trenorden, we 
blocked the taxation element of this legislation, which, as the Attorney General just pointed out, is crucial to 
validating the sense of the bill that is accompanying the principal bill. Upon discussions with the Minister for 
Police, I found there were a lot of similarities in the issues about which we were concerned. As a consequence of 
that discussion, recognising that I know there will be no change tomorrow or in a month’s time and it will 
probably be made in a new government, I was in jeopardy of nothing happening, except I have a very strong 
view about the trust I have in the Minister for Police and I am confident that there will be detailed work done 
that will review the concerns that I have. It is necessary to pass the taxation part of this bill if we are going to 
extract the fines, because we must have a bill of this kind if the fines are more than the costs of incurring them, 
which I am sure is the case.  

When it comes to the details of the bill, there are elements about which I have considerable concern. I do not 
think there should be any clamping of wheels or taking of cars. There should be roughly the same measures 
available as if they were not paying a tax. Those issues will come up in the course of committee discussion and 
we will see where that goes. On the essence, which is the credibility of the law, I am happy now to vote for the 
taxation element of this particular set of bills.  

HON MAX TRENORDEN (Agricultural) [7.52 pm]: I will just quickly rise because, as Hon Philip Gardiner 
said, I was one of those who crossed the floor. When the principal bill comes before this house again, I will cross 
the floor. But I am a traditionalist in this place, and at that time I had no idea where the Labor Party would stand 
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on this issue, so I assumed there was a chance that the principal bill would also be defeated. That will not be the 
case and the principal bill will be carried. The Labor Party does not agree with it. The traditionalist in me and my 
conscience says that I cannot block the taxation workings of the bill if the principal act is going to survive. In 
principle, I cannot do that even though I am opposed to the principal bill.  

As it stands now, the principal bill will be passed. The Labor Party had the chance on the night to signal 
something different, but it did not, so the principal bill will be passed, even though it might be Hon Philip 
Gardiner and I, and maybe the Greens, who will be on the other side of the chamber—although I have no idea 
what the Greens’ position is. My view on the bill has not changed, but I repeat that I am a traditionalist and I 
believe that the correct principle of legislation is that if the bill is to have carriage, the taxation element of the bill 
must also be carried.  

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [7.54 pm] — in reply: I simply 
thank members, particularly Hon Phil Gardiner and Hon Max Trenorden, for their contributions to this. I accept 
what Hon Sue Ellery has said, but I do not accept her argument about the one occasion when a rescission motion 
may be agreed to. It is disappointing that such a limited view of it has been taken. I should point out that just on 
the merits of the bill, it is to regularise something that has occurred. The former government knew about it since 
2007 and did nothing to regularise the situation, notwithstanding the understanding from the Joint Standing 
Committee on Delegated Legislation that the then Attorney General would address the problem. Sure, a genuine 
error with how one intended to vote may be a basis for a rescission motion, but new information and changes of 
circumstances are also reasons. If the opposition simply wants to set its face against the merits of legislation as a 
matter of simple principle and one-upmanship, it is very disappointing, particularly as it could potentially cost 
the taxpayer up to $46 million as at today’s date. If that is the sort of fiscal responsibility that the opposition 
wants to display, it is no wonder that the former government was defeated. 

Several members interjected.  

The PRESIDENT: Order!  

Point of Order 

Hon ED DERMER: I understood that when a minister or member moving a motion replies, they are confined to 
addressing points raised in the debate. Is my understanding correct in that way? I suggest that Hon Michael 
Mischin’s response introduced new and controversial points that did not relate to matters raised during the 
course of the debate. 

The PRESIDENT: Hon Ed Dermer has a point, to a point. Certainly, a response in reply should address the 
comments made during that debate. How those comments are interpreted becomes the issue here. One member 
may interpret the comments differently from another. The basic point of order is valid.  

Question put and a division taken with the following result — 
Ayes (20) 

Hon Liz Behjat Hon Phil Edman Hon Nigel Hallett Hon Norman Moore 
Hon Jim Chown Hon Brian Ellis Hon Alyssa Hayden Hon Helen Morton 
Hon Peter Collier Hon Donna Faragher Hon Col Holt Hon Simon O’Brien 
Hon Mia Davies Hon Philip Gardiner Hon Robyn McSweeney Hon Max Trenorden 
Hon Wendy Duncan Hon Nick Goiran Hon Michael Mischin Hon Ken Baston (Teller) 

Noes (14) 

Hon Matt Benson-Lidholm Hon Adele Farina Hon Linda Savage Hon Alison Xamon 
Hon Helen Bullock Hon Jon Ford Hon Sally Talbot Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Lynn MacLaren Hon Ken Travers  
Hon Sue Ellery Hon Ljiljanna Ravlich Hon Giz Watson  

Question thus passed with an absolute majority.  

Second Reading 
Resumed from 27 June. 

Question put and a division taken with the following result — 
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Ayes (18) 

Hon Liz Behjat Hon Phil Edman Hon Col Holt Hon Simon O’Brien 
Hon Jim Chown Hon Brian Ellis Hon Robyn McSweeney Hon Max Trenorden 
Hon Peter Collier Hon Donna Faragher Hon Michael Mischin Hon Ken Baston (Teller) 
Hon Mia Davies Hon Nick Goiran Hon Norman Moore  
Hon Wendy Duncan Hon Alyssa Hayden Hon Helen Morton  

Noes (15) 

Hon Matt Benson-Lidholm Hon Adele Farina Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Helen Bullock Hon Jon Ford Hon Linda Savage Hon Alison Xamon 
Hon Kate Doust Hon Philip Gardiner Hon Sally Talbot Hon Ed Dermer (Teller) 
Hon Sue Ellery Hon Lynn MacLaren Hon Ken Travers  

            

Pair 
 Hon Nigel Hallett Hon Robin Chapple 

Question thus passed. 

Bill read a second time. 

Error in Division Announcement — Statement by President 
THE PRESIDENT (Hon Barry House): In announcing the result of the division, it was brought to my attention 
by the Whips that an error occurred in the numbers that I initially read to the house. The result of the division 
should have been ayes 18, noes 15; therefore, the bill is still read a second time. Standing order 82, “Error in 
Division”, states — 

In the case of confusion or error in the numbers reported, unless the matter can be corrected, the 
President shall conduct another division.  

The matter, to my satisfaction, has been corrected by the Whips drawing it to my attention and the record being 
confirmed; therefore, I confirm the division resulted in 18 ayes and 15 noes and therefore the bill is read a 
second time. 

Members, you would recall that the second reading of these two bills was conducted cognately. The second 
reading on the Fines, Penalties and Infringement Notices Enforcement Amendment (Taxation) Bill 2012 has now 
been resolved by the rescission process. The second reading on the Fines, Penalties and Infringement Notices 
Enforcement Amendment Bill 2012 was previously agreed to, and the house actually moved into committee and 
then straight back out again.  
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